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Tentative Rulings and Resolution Review Hearings 
May 15, 2023 
Department 8 
 
This Court does not follow the procedures described in Rules of Court, Rule 3.1308(a).  Tentative rulings      
appear on the calendar outside the court department on the date of the hearing, pursuant to California 
Rule of Court, Rule 3.1308(b) (1).  As a courtesy to counsel, the court also posts tentative rulings no less 
than 12 hours in advance of the time set for hearing. The rulings are posted on the court’s website 
(www.shasta.courts.ca.gov) and are available by clicking on the “Tentative Rulings” link. A party is not 
required to give notice to the Court or other parties of intent to appear to present argument. 
 
In furtherance of compliance with the California Department of Public Health and CDC guidelines and 
recommendations, the Superior Court of California, County of Shasta is continuing to undertake 
precautionary measures to ensure the health and safety of the courthouse users.  Persons are encouraged 
to make appearances telephonically, through CourtCall (888-882-6878; courtcall.com).  
 
****************************************************************************************** 

8:30 a.m. – Law & Motion 
****************************************************************************************** 
 

COSSUTO VS. ESTATE OF MICHAELGARRETT, ET 
Case Number:   CVPO21-0196776 
Tentative Ruling on Order to Show Cause Re: Sanctions:  An Order to Show Cause Re: Sanctions issued on 
March 28, 2023 to Defendant/Cross-Complainant Katie Garrett and Counsel for their failure to appear at the 
Review Hearing on February 21, 2023.  Counsel has submitted a response which explains that his failure to appear 
was due to his mistake.  Based on the explanation provided sanctions will not be imposed.  No appearance is 
necessary on today’s calendar. 
  
DELEVATI VS. VIPNAILS, ET AL. 
Case Number:   CVPO22-0198992 
Tentative Ruling on Order to Show Cause Re: Sanctions:  An Order to Show Cause Re: Sanctions (hereinafter 
“OSC”) issued on February 16, 2023 to Plaintiff Kathleen Delevati for failure to timely serve.  The Complaint in 
this matter was filed on January 26, 2022.  “The complaint must be served on all named defendants and proofs of 
service on those defendants must be filed with the court within 60 days after the filing of the complaint.” CRC 
3.110(b).  The Court notes that Defendant Vung Nguyen doing business as VIP Nails and Na Thi Ti Huynh doing 
business as VIP Nails were recently served. However, there is no proof of service on file for Defendant VIP Nails. 
The present OSC was previously on calendar on March 20, 2023 but continued to today’s date to permit service 
on Defendant VIP Nails.  Despite the continuance VIP Nails has still not been served.  Sanctions are imposed in 
the amount of $250 against Plaintiff.  The clerk is instructed to prepare a separate Order of Sanctions.  The Court 
issues an Order to Show Cause Re: Dismissal of the Complaint against Defendant VIP Nails.  The clerk is 
instructed to prepare a separate Order to Show Cause Re: Dismissal.  The hearing on the Order to Show Cause 
Re: Dismissal is set for Monday, July 31, 2023, at 8:30 a.m. in Department 8.  Today’s review hearing is 
continued to Monday, July 31, 2023, at 9:00 a.m. in Department 8. 
  
ERLEI VS. FCA US LLC 
Case Number:   CVCV20-0196250 
Tentative Ruling on Order to Show Cause Re: Sanctions:  An Order to Show Cause Re: Sanctions (hereinafter 
“OSC”) issued on March 28, 2023, to Plaintiff Quinten Erlei and Counsel for their failure to timely notice the 
Court of a settlement and for their failure to timely file a dismissal.  This matter was previously removed to and 
then settled in federal court.  Despite the settlement in federal court, Plaintiff took no action to inform the Court 
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or otherwise dismiss this action.  Accordingly, the action remains pending and this Court remains under an 
obligation to monitor the litigation.  Despite raising the issues with Plaintiff at the prior review hearing on 
February 21, 2023, Plaintiff has still not filed a notice of settlement nor has he dismissed this action.  No response 
to the OSC has been filed.  Without any explanation for their failure to act, sanctions are imposed in the amount 
of $250 against Plaintiff and Counsel.  The clerk is instructed to prepare a separate Order of Sanctions.  The Court 
issues an Order to Show Cause Re: Dismissal of the Complaint against Defendant VIP Nails.  The clerk is 
instructed to prepare a separate Order to Show Cause Re: Dismissal.  The hearing on the Order to Show Cause 
Re: Dismissal is set for Monday, July 31, 2023, at 8:30 a.m. in Department 8.  Today’s review hearing is 
continued to Monday, July 31, 2023, at 9:00 a.m. in Department 8. 
 
  
LUM, ET AL VS. MERCY MEDICAL CENTER, ET AL 
Case Number:   CVPO20-0195266 
Tentative Ruling on Motion to Be Relieved as Counsel:  Plaintiffs’ Counsel, Nathaniel Leeds (Mitchell Leeds, 
LLP), seeks to be relieved as counsel of record for Plaintiffs, Gordon Stephen Lum, M.D. and Luda Lum.  CRC 
Rule 3.1362 provides the requirements for a motion to be relieved as counsel.  In particular, it requires the use of 
specific mandatory Judicial Council forms and evidence supporting service of all forms on the clients as well as 
information related to why the motion has been brought instead of filing the substitution of attorney.  CRC 
3.1362(c) requires the supporting declaration provide an explanation as to why the motion is necessary in place 
of a filing a consent to substitution under CCP § 284(1).  In the supporting declaration, Mr. Leeds indicates that 
the clients would not agree to relieving his firm and that “irreconcilable differences” have arisen.  The Court finds 
good cause to relieve counsel.  CRC 3.1362(d) requires service of enumerated documents; specifically, the 
motion, supporting declaration, and proposed order.  All procedural requirements related to service have been 
satisfied.   
 
The motion is GRANTED.  The Court will execute the proposed Order. Counsel will be relieved upon the filing 
of proof of service on Plaintiffs of the Notice of Entry of Order.   
  
MOREY, ET AL.  VS. DIGNITY HEALTH FOUNDATION, ET AL. 
Case Number:   22CV-0200964 
Tentative Ruling on Demurrer:  Defendants David Valencia, D.O., Alicia Cherice Ruth Daisley, M.D., Angela 
My-Dung Quang M.D., and Christine Bui, D.O. demur to the First Amended Complaint pursuant to CCP §§ 
430.10(e) and (f).  Plaintiff, Richard Morey, by and through his Successor-In-Interest, Denise Morey opposes the 
Demurrer. 
 
Meet and confer.  CCP § 430.41 requires the demurring party to “meet and confer in person or by telephone with 
the party who filed the pleading that is subject to demurrer for the purpose of determining whether an agreement 
can be reached that would resolve the objections to be raised in the demurrer.”  The Declaration of Mark A. Muro, 
filed in support of the Demurrer, shows sufficient efforts made by Defendants to meet and confer with Plaintiff.    
 
Request for Judicial Notice. Defendants’ request for judicial notice is granted. 
  
Merits.  A demurrer should be sustained if the complaint fails to “state facts sufficient to constitute a valid cause 
of action.”  CCP § 430.10(e).  A demurrer should also be sustained if “[t[he pleading is uncertain.”  CCP § 
430.10(f). In this context, uncertain includes ambiguous and unintelligible. Id.  A demurrer can be used to 
challenge defects that appear on the face of the complaint or from matters that may be subject to judicial notice.  
Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.  Accordingly, any information contained in the Opposition that was 
not contained in the FAC will not be considered by the Court for any issue other than whether leave to amend 
should be granted.  The Declaration of Denise Morey will not be considered for any purpose other than whether 
leave to amend should be granted. 
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The court “treat[s] the demurrer as admitting all material facts properly pleaded, but not contentions, 
deductions or conclusions of fact or law.”  Hood v. Hacienda La Puente Unified School District (1998) 65 Cal. 
App. 4th 435, 438.   No matter how unlikely, a plaintiff’s allegations must be accepted as true for the purpose of 
ruling on a demurrer.  Del. E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.  A 
plaintiff must plead ultimate facts that acquaint the defendant with the nature, source and extent of plaintiff’s 
causes of action.  Doe v. City of Los Angeles (2007) 42 Cal. 4th 542, 550.   
  
Statute of Limitations.  Defendants demur the First and Second Causes of Action pursuant to CCP § 430.10(e) on 
the ground that they are time-barred.     

 
In an action for injury or death against a health care provider based upon such person’s alleged 
professional negligence, the time for the commencement of action shall be three years after the 
date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence 
should have discovered, the injury, whichever occurs first. In no event shall the time for 
commencement of legal action exceed three years unless tolled for any of the following: (1) upon 
proof of fraud, (2) intentional concealment, or (3) the presence of a foreign body, which has no 
therapeutic or diagnostic purpose or effect, in the person of the injured person. Actions by a minor 
shall be commenced within three years from the date of the alleged wrongful act except that actions 
by a minor under the full age of six years shall be commenced within three years or prior to his 
eighth birthday whichever provides a longer period. Such time limitation shall be tolled for minors 
for any period during which parent or guardian and defendant’s insurer or health care provider 
have committed fraud or collusion in the failure to bring an action on behalf of the injured minor 
for professional negligence. 

CCP § 340.5. 
 

(a) No action based upon the health care provider’s professional negligence may be commenced 
unless the defendant has been given at least 90 days’ prior notice of the intention to commence the 
action. 
… 
(d) If the notice is served within 90 days of the expiration of the applicable statute of limitations, 
the time for the commencement of the action shall be extended 90 days from the service of the 
notice. 

CCP § 364. 
 
 The applicable statute of limitations in this matter is the one year statute of limitations that begins to run 
upon discovery (or when the injury should have been discovered).  Plaintiff agrees with this as it is stated in the 
Opposition that the one year statute of limitations applies.  Opposition, p. 4, lns. 8-14  The one year can be 
extended by 90 days per CCP § 364 from the service of the notice. The latest firm date listed in the FAC is July 
20, 2021, which is the date Mr. Morey passed away. Plaintiff alleges in ¶ 41 that “In or about August 2021, 
DENISE was still trying to cope with the intense grief while trying to find answers of why she is experiencing 
this major loss in her life.”  Plaintiff alleges in ¶ 44 that she requested medical records on or about August of 
2021.  Plaintiff alleges in ¶ 44 that she sent her CCP § 364 notice on or about July 30, 2022, no actual service 
date upon the various defendants is alleged. While this is within one year of plaintiff’s alleged discovery, it is 94 
days before the filing of the Complaint.  Plaintiff alleges in ¶ 45 that she“suspected medical malpractice in August 
of 2021”   Assuming that Plaintiff’s suspicions triggered the statute of limitations on August 1, 2021, a November 
1, 2022 filing date is still untimely as it is more than 90 days after August 1, 2022.  Thus, under the vague and 
unspecific dates of discovery and the service of the CCP § 364  notice plead by Plaintiff, both the First and Second 
Causes of Action are time barred.  
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The Court again notes that while there is an objective component to the statute of limitations issue, the 
Court also notes that “the basic rule on demurrer is: The court, trial and appellate, accepts all facts alleged in the 
complaint as true, and draws all reasonable inferences from those facts in favor of the plaintiff.”  Kruss v. Booth 
(2010) 185 Cal. App. 4th 699, 713.  The facts plead in the FAC do not establish that under the reasonable person 
standard, the statute of limitations was necessarily triggered by the death of the decedent.  A demurrer is not 
concerned with the likelihood the plaintiff will prevail, nor even whether the plaintiff has evidence to support his 
or her allegations. Brown v. Los Angeles Unified School District (2021) 60 Cal. App. 5th 1092, 1103.  
 Plaintiff argues in the Opposition that the statute of limitations was extended due to intentional 
concealment of medical records.  While there is a tolling provision in CCP § 340.5 based on intentional 
concealment, the tolling provision applies to the three year statute of limitations, not the one year statute of 
limitations at issue here.  A similar issue was addressed in Kleefeld v. Superior Court (1994) 25 Cal. App. 4th 
1680, in which a husband expressed concerns to a medical board five days after his wife’s death, then did not file 
suit until after the medical board’s decision, which was more than one year, but less than three years, from the 
date of expressing concern to the medical board.   
 

“Under the discovery rule, the statute of limitations begins to run when the plaintiff suspects or 
should suspect that [his] injury was caused by wrongdoing, that someone has done something 
wrong to [him].... [T]he limitations period begins once the plaintiff ' ” 'has notice or information 
of circumstances to put a reasonable person on inquiry ....' “ ' [Citations.] A plaintiff need not be 
aware of the specific 'facts' necessary to establish the claim; that is a process contemplated by 
pretrial discovery. Once the plaintiff has a suspicion of wrongdoing, and therefore an incentive to 
sue, [he] must decide whether to file suit or sit on [his] rights. So long as a suspicion exists, it is 
clear that the plaintiff must go find the facts; [he] cannot wait for the facts to find [him].” (Jolly v. 
Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1110-1111 [245 Cal.Rptr. 658, 751 P.2d 923], fn. omitted, 
italics in original. 
 
Plaintiff argues that he did not sit on his rights but was diligent in pursuing his suspicions regarding 
a connection between his wife's death and defendant's treatment and acted reasonably in contacting 
the Board. However, a plaintiff's diligence after he has become suspicious of wrongdoing is not 
relevant to the running of the statute of limitations. Diligence is only relevant to determine when 
he should have suspected wrongdoing. Once a plaintiff actually has the requisite suspicion, the 
statute of limitations commences to run. It is not tolled by efforts to learn more about the matter 
short of filing suit. “[R]egardless of extenuating circumstances, the patient must bring his suit 
within one year after he discovers, or should have discovered, his 'injury.' [Citation.]” (Gutierrez 
v. Mofid (1985) 39 Cal.3d 892, 896 [218 Cal.Rptr. 313, 705 P.2d 886].) 
… 
There is no tolling provision in the one-year limitation, not even for fraud or concealment, much 
less for the pursuit of evidence of negligence. (Sanchez v. South Hoover Hospital (1976) 18 Cal.3d 
93, 101 [132 Cal.Rptr. 657, 553 P.2d 1129].) 

Kleefeld v. Superior Court (1994) 25 Cal. App. 4th 1680, 1683-1685. 
 
 Assuming that Plaintiff could properly allege intentional concealment, it would not apply as Plaintiff has 
already alleged that both the injury and notice occurred by August of 2021, which is before Plaintiff’s alleged 
intentional concealment of medical records.   
 The demurrer to the First and Second Causes of Action based on the actions being time barred is 
SUSTAINED.   
 
Facts Sufficient to Constitute a Cause of Action.  Defendants demur to the First and Second Causes of Action 
pursuant to CCP § 430.10(e) on the ground that neither have facts sufficient to constitute a cause of action.  The 
First Cause of Action alleges “Professional Negligence/Medical Malpractice.  “The elements of a cause of action 
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for medical malpractice are: (1) a duty to use such skill, prudence, and diligence as other members of the 
profession commonly possess and exercise; (2) a breach of the duty; (3) a proximate causal connection between 
the negligent conduct and the injury; and (4) resulting loss or damage.” Johnson v. Superior Court (2006) 143 
Cal. App. 4th 297, 305.  A duty is alleged in ¶ 50.  The breach is alleged generally in ¶ 44 and more specifically 
in ¶¶ 27-36.  The resulting loss or damage alleged is the death of the decedent. 

There are no facts alleging the proximate causal connection between the alleged negligent conduct and 
the injury as the allegations do not tie any of the specific breaches alleged in the FAC to the decedent’s ultimate 
death.  In other words, Plaintiff has failed to allege how Defendants’ treatment of the decedent resulted in his 
death.  Thus there are not facts sufficient to constitute a cause of action for professional negligence/medical 
malpractice. 

The Second Cause of Action is Wrongful Death Based on Professional Negligence/Medical Malpractice.  
The elements of the cause of action for wrongful death are the tort, the resulting death, and resulting damages, 
consisting of the pecuniary loss suffered by the heirs. CCP § 377.60 et seq.  As the tort is professional 
negligence/medical malpractice, this likewise fails to state facts sufficient to constitute a cause of action. 

The demurrer to the First and Second Causes of Action based on the actions not pleading sufficient facts 
to constitute a cause of action is SUSTAINED.   
 
Uncertainty. Defendants demurrer to the Second Cause of Action pursuant to CCP § 430.10(f) on the ground that 
is it uncertain as it lacks sufficient facts regarding how each of the defendants were negligent and how the alleged 
negligence caused the decedent’s death. Conduct specific to Dr. Bui is alleged in ¶¶ 33, 34, and 43, however, Dr. 
Daisley, Dr. Quang, and Dr. Valencia are not listed anywhere in the FAC other than ¶¶ 10-12 where they are 
alleged to be employees of Dignity Health Foundation or ¶ 18 where they are named only to specify that they are 
part of the group collectively referred to as “DEFENDANTS.”  Because “DEFENDANTS” is alleged numerous 
times, as well as the references such as “one or more named doctors” (¶ 27), “discussed with the medical staff” 
(¶ 29), and “another doctor” (¶ 35), the FAC is unclear as to what allegations are being made against whom.  The 
demurrer based on uncertainty is SUSTAINED.   
 
Leave to Amend. On a demurrer “leave to amend should be granted if there is any reasonable possibility that the 
plaintiff can state a good cause of action.”  Virginia G. v. ABC Unified School District (1993) 15 Cal. App. 4th 
1848.  In the Court’s February 6, 2023 ruling, the Court noted that “should Plaintiff choose to file a First Amended 
Complaint, more specificity will be needed to address how the statute of limitations began to run.” Despite this, 
Plaintiff still alleged the entire month of August 2021 in the FAC relative to discovery of the alleged malpractice 
and alleged that the CCP § 364 notice was “sent” “on or about July 30, 2022”.  Further, plaintiff failed to allege 
when each specific defendant was served with the CCP § 364 notice. This is not specific enough as August 1, 
2021 is beyond the statute of limitations established by Plaintiff’s subjective notice.  Leave to amend will be 
granted one final time.  Plaintiff should consider herself to be on notice that no further leave to amend will be 
granted. 
   

In summary, the demurrer to the First and Second Causes of Action is SUSTAINED with leave to amend.  
Plaintiff shall have 20 days from service of the notice of entry of order to file a Second Amended Complaint.  No 
proposed Order was lodged as required by Local Rule of Court 5.17(D). Defendants are to prepare the Order. 
 
Tentative Ruling on Demurrer:  Defendant Federico Castro-Moure, M.D. demurs to the First and Second 
Causes of Action in the First Amended Complaint (“FAC”) filed on March 2, 2023.  Plaintiff, Richard Morey, by 
and through his Successor-In-Interest, Denise Morey opposes the Demurrer. 
 
Meet and confer.  CCP § 430.41 requires the demurring party to “meet and confer in person or by telephone with 
the party who filed the pleading that is subject to demurrer for the purpose of determining whether an agreement 
can be reached that would resolve the objections to be raised in the demurrer.”  The Declaration of Kat Todd, 
filed in support of the Demurrer, shows sufficient efforts made by Defendant to meet and confer with Plaintiff.    
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Request for Judicial Notice. Defendant’s request for judicial notice is granted. 
 
Merits.  A demurrer should be sustained if the complaint fails to “state facts sufficient to constitute a valid cause 
of action.”  CCP § 430.10(e).  A demurrer should also be sustained if “[t[he pleading is uncertain.”  CCP § 
430.10(f). In this context, uncertain includes ambiguous and unintelligible. Id.  A demurrer can be used to 
challenge defects that appear on the face of the complaint or from matters that may be subject to judicial notice.  
Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.  Accordingly, any information contained in the Opposition that was 
not contained in the FAC will not be considered by the Court for any issue other than whether leave to amend 
should be granted.  The Declaration of Denise Morey will not be considered for any purpose other than whether 
leave to amend should be granted. 

The court “treat[s] the demurrer as admitting all material facts properly pleaded, but not contentions, 
deductions or conclusions of fact or law.”  Hood v. Hacienda La Puente Unified School District (1998) 65 Cal. 
App. 4th 435, 438.   No matter how unlikely, a plaintiff’s allegations must be accepted as true for the purpose of 
ruling on a demurrer.  Del. E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.  A 
plaintiff must plead ultimate facts that acquaint the defendant with the nature, source and extent of plaintiff’s 
causes of action.  Doe v. City of Los Angeles (2007) 42 Cal. 4th 542, 550.   
  
Statute of Limitations.  Defendant demurs the First and Second Causes of Action pursuant to CCP § 430.10(e) on 
the ground that they are time-barred.     

 
In an action for injury or death against a health care provider based upon such person’s alleged 
professional negligence, the time for the commencement of action shall be three years after the 
date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence 
should have discovered, the injury, whichever occurs first. In no event shall the time for 
commencement of legal action exceed three years unless tolled for any of the following: (1) upon 
proof of fraud, (2) intentional concealment, or (3) the presence of a foreign body, which has no 
therapeutic or diagnostic purpose or effect, in the person of the injured person. Actions by a minor 
shall be commenced within three years from the date of the alleged wrongful act except that actions 
by a minor under the full age of six years shall be commenced within three years or prior to his 
eighth birthday whichever provides a longer period. Such time limitation shall be tolled for minors 
for any period during which parent or guardian and defendant’s insurer or health care provider 
have committed fraud or collusion in the failure to bring an action on behalf of the injured minor 
for professional negligence. 

CCP § 340.5. 
 

(a) No action based upon the health care provider’s professional negligence may be commenced 
unless the defendant has been given at least 90 days’ prior notice of the intention to commence the 
action. 
… 
(d) If the notice is served within 90 days of the expiration of the applicable statute of limitations, 
the time for the commencement of the action shall be extended 90 days from the service of the 
notice. 

CCP § 364. 
 
 The applicable statute of limitations in this matter is the one year statute of limitations that begins to run 
upon discovery.  Plaintiff agrees with this as it is stated in the Opposition that the one year statute of limitations 
applies.  Opposition, p. 4, lns. 8-14. The one year can be extended by 90 days per CCP § 364 from the service of 
the notice. The latest firm date listed in the FAC is July 20, 2021, which is the date Mr. Morey passed away. 
Plaintiff alleges in ¶ 41 that “In or about August 2021, DENISE was still trying to cope with the intense grief 
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while trying to find answers of why she is experiencing this major loss in her life.”  Plaintiff alleges in ¶ 44 that 
she requested medical records on or about August of 2021.  Plaintiff alleges in ¶ 44 that she sent her CCP § 364 
notice on or about July 30, 2022, no actual service date upon the various defendants is alleged.  While this is 
within one year of plaintiff’s alleged discovery, it is 94 days before the filing of the Complaint.  Plaintiff alleges 
in ¶ 45 that she “suspected medical malpractice in August of 2021”.   Assuming that Plaintiff’s suspicions 
triggered the statute of limitations on August 1, 2021, a November 1, 2022 filing date is still untimely as it is more 
than 90 days after August 1, 2022.  Thus, under the vague and unspecific dates of discovery and the service of 
the CCP § 364 notice plead by Plaintiff, both the First and Second Causes of Action are time barred.  
 The Court again notes that while there is an objective component to the statute of limitations issue, the 
Court also notes that “the basic rule on demurrer is: The court, trial and appellate, accepts all facts alleged in the 
complaint as true, and draws all reasonable inferences from those facts in favor of the plaintiff.”  Kruss v. Booth 
(2010) 185 Cal. App. 4th 699, 713.  The facts plead in the FAC do not establish that under the reasonable person 
standard, the statute of limitations was necessarily triggered by the death of the decedent.  A demurrer is not 
concerned with the likelihood the plaintiff will prevail, nor even whether the plaintiff has evidence to support his 
or her allegations. Brown v. Los Angeles Unified School District (2021) 60 Cal. App. 5th 1092, 1103.  
 Plaintiff argues in the Opposition that the statute of limitations was extended due to intentional 
concealment of medical records.  While there is a tolling provision in CCP § 340.5 based on intentional 
concealment, the tolling provision applies to the three year statute of limitations, not the one year statute of 
limitations at issue here.  A similar issue was addressed in Kleefeld v. Superior Court (1994) 25 Cal. App. 4th 
1680, in which a husband expressed concerns to a medical board five days after his wife’s death, then did not file 
suit until after the medical board’s decision, which was more than one year, but less than three years, from the 
date of expressing concern to the medical board.   
 

“Under the discovery rule, the statute of limitations begins to run when the plaintiff suspects or 
should suspect that [his] injury was caused by wrongdoing, that someone has done something 
wrong to [him].... [T]he limitations period begins once the plaintiff ' ” 'has notice or information 
of circumstances to put a reasonable person on inquiry ....' “ ' [Citations.] A plaintiff need not be 
aware of the specific 'facts' necessary to establish the claim; that is a process contemplated by 
pretrial discovery. Once the plaintiff has a suspicion of wrongdoing, and therefore an incentive to 
sue, [he] must decide whether to file suit or sit on [his] rights. So long as a suspicion exists, it is 
clear that the plaintiff must go find the facts; [he] cannot wait for the facts to find [him].” (Jolly v. 
Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1110-1111 [245 Cal.Rptr. 658, 751 P.2d 923], fn. omitted, 
italics in original. 
 
Plaintiff argues that he did not sit on his rights but was diligent in pursuing his suspicions regarding 
a connection between his wife's death and defendant's treatment and acted reasonably in contacting 
the Board. However, a plaintiff's diligence after he has become suspicious of wrongdoing is not 
relevant to the running of the statute of limitations. Diligence is only relevant to determine when 
he should have suspected wrongdoing. Once a plaintiff actually has the requisite suspicion, the 
statute of limitations commences to run. It is not tolled by efforts to learn more about the matter 
short of filing suit. “[R]egardless of extenuating circumstances, the patient must bring his suit 
within one year after he discovers, or should have discovered, his 'injury.' [Citation.]” (Gutierrez 
v. Mofid (1985) 39 Cal.3d 892, 896 [218 Cal.Rptr. 313, 705 P.2d 886].) 
… 
There is no tolling provision in the one-year limitation, not even for fraud or concealment, much 
less for the pursuit of evidence of negligence. (Sanchez v. South Hoover Hospital (1976) 18 Cal.3d 
93, 101 [132 Cal.Rptr. 657, 553 P.2d 1129].) 

Kleefeld v. Superior Court (1994) 25 Cal. App. 4th 1680, 1683-1685. 
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 Assuming that Plaintiff could properly allege intentional concealment, it would not apply as Plaintiff has 
already alleged that both the injury and notice occurred by August of 2021, which is before Plaintiff’s alleged 
intentional concealment of medical records.   
 The demurrer to the First and Second Causes of Action based on the actions being time barred is 
SUSTAINED.   
 
Facts Sufficient to Constitute a Cause of Action.  Defendant demurs the First and Second Causes of Action 
pursuant to CCP § 430.10(e) on the ground that neither plead facts sufficient to constitute a cause of action.  The 
First Cause of Action alleges “Professional Negligence/Medical Malpractice.  “The elements of a cause of action 
for medical malpractice are: (1) a duty to use such skill, prudence, and diligence as other members of the 
profession commonly possess and exercise; (2) a breach of the duty; (3) a proximate causal connection between 
the negligent conduct and the injury; and (4) resulting loss or damage.” Johnson v. Superior Court (2006) 143 
Cal. App. 4th 297, 305.  A duty is alleged in ¶ 50.  The only breach specifically alleged as to Dr. Castro-Moure 
is in ¶ 32 where Plaintiff alleges that Dr. Castro-Moure prescribed a Turtle Brace that restricted the decedent’s 
lungs, upper torso, and mobility and contributed to respiratory issues.  The balance of the allegations either name 
a different medical provider or “DEFENDANTS.”  The resulting loss or damage alleged is the death of the 
decedent. 

The proximate causal connection between the alleged negligent conduct and the injury is not established 
as the allegations do not tie any of the specific breaches alleged in the FAC to the decedent’s ultimate death.  In 
other words, Plaintiff has failed to allege how Defendants’ treatment of the decedent resulted in his death.  
Although Plaintiff lists the Turtle Brace as contributing to the decedent’s respiratory issues, it is not alleged when 
the Turtle Brace was used, how long the Turtle Brace was used, or how it contributed to the decedent’s death.  
Thus there are not facts sufficient to constitute a cause of action for professional negligence/medical malpractice. 

The Second Cause of Action is Wrongful Death Based on Professional Negligence/Medical Malpractice.  
The elements of the cause of action for wrongful death are the tort, the resulting death, and resulting damages, 
consisting of the pecuniary loss suffered by the heirs. CCP § 377.60 et seq.  As the tort is professional 
negligence/medical malpractice, this likewise fails to state facts sufficient to constitute a cause of action. 

The demurrer to the First and Second Causes of Action based on the actions not pleading sufficient facts 
to constitute a cause of action is SUSTAINED.   

 
Uncertainty. Defendant demurs to the entire FAC pursuant to CCP § 430.10(f) on the ground that is it uncertain 
as to which allegations are made with respect to which defendants.  As noted above, there is only one allegation 
that specifically names Dr. Castro-Moure.  The only other place in the FAC Dr. Castro-Moure is mentioned is ¶ 
13 where he is alleged to be an employee of Dignity Health Foundation or ¶ 18 where he is named only to specify 
that he is part of the group collectively referred to as “DEFENDANTS.”  Because “DEFENDANTS” is alleged 
numerous times, as well as the references such as “one or more named doctors” (¶ 27), “discussed with the medical 
staff” (¶ 29), and “another doctor” (¶ 35), the FAC is unclear as to what allegations are being made against whom.  
The demurrer to the First and Second Causes of action based on uncertainty is SUSTAINED.   
 
Leave to Amend. On a demurrer “leave to amend should be granted if there is any reasonable possibility that the 
plaintiff can state a good cause of action.”  Virginia G. v. ABC Unified School District (1993) 15 Cal. App. 4th 
1848.  In the Court’s February 6, 2023 ruling, the Court noted that “should Plaintiff choose to file a First Amended 
Complaint, more specificity will be needed to address how the statute of limitations began to run.” Despite this, 
Plaintiff still alleged the entire month of August 2021 in the FAC relative to discovery of the alleged malpractice 
and alleged that the CCP § 364 notice was “sent” “on or about July 30, 2022”.  Further, plaintiff failed to allege 
when each specific defendant was served with the CCP § 364 notice. This is not specific enough as August 1, 
2021 is beyond the statute of limitations established by Plaintiff’s subjective notice.  Leave to amend will be 
granted one final time.  Plaintiff should consider herself to be on notice that no further leave to amend will be 
granted. 
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In summary, the demurrer to the First and Second Causes of Action is SUSTAINED with leave to amend.  
Plaintiff shall have 20 days from service of the notice of entry of order to file a Second Amended Complaint.  No 
proposed Order was lodged as required by Local Rule of Court 5.17(D). Defendant is to prepare the Order. 
 
Tentative Ruling on Demurrer:  Defendant Dignity Health dba Mercy Medical Center Redding demurs to the 
First and Second Causes of Action First Amended Complaint (“FAC”) filed on March 2, 2023.  Plaintiff, Richard 
Morey, by and through his Successor-In-Interest, Denise Morey opposes the Demurrer. 
 
Meet and confer.  CCP § 430.41 requires the demurring party to “meet and confer in person or by telephone with 
the party who filed the pleading that is subject to demurrer for the purpose of determining whether an agreement 
can be reached that would resolve the objections to be raised in the demurrer.”  The Declaration of Kat Todd, 
filed in support of the Demurrer, shows sufficient efforts made by Defendant to meet and confer with Plaintiff.    
 
Request for Judicial Notice. Defendant’s request for judicial notice is granted. 
 
Merits.  A demurrer should be sustained if the complaint fails to “state facts sufficient to constitute a valid cause 
of action.”  CCP § 430.10(e).  A demurrer should also be sustained if “[t[he pleading is uncertain.”  CCP § 
430.10(f). In this context, uncertain includes ambiguous and unintelligible. Id.  A demurrer can be used to 
challenge defects that appear on the face of the complaint or from matters that may be subject to judicial notice.  
Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.  Accordingly, any information contained in the Opposition that was 
not contained in the FAC will not be considered by the Court for any issue other than whether leave to amend 
should be granted.  The Declaration of Denise Morey will not be considered for any purpose other than whether 
leave to amend should be granted. 

The court “treat[s] the demurrer as admitting all material facts properly pleaded, but not contentions, 
deductions or conclusions of fact or law.”  Hood v. Hacienda La Puente Unified School District (1998) 65 Cal. 
App. 4th 435, 438.   No matter how unlikely, a plaintiff’s allegations must be accepted as true for the purpose of 
ruling on a demurrer.  Del. E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.  A 
plaintiff must plead ultimate facts that acquaint the defendant with the nature, source and extent of plaintiff’s 
causes of action.  Doe v. City of Los Angeles (2007) 42 Cal. 4th 542, 550.   
  
Statute of Limitations.  Defendant demurs the First and Second Causes of Action pursuant to CCP § 430.10(e) on 
the ground that they are time-barred.     

 
In an action for injury or death against a health care provider based upon such person’s alleged 
professional negligence, the time for the commencement of action shall be three years after the 
date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence 
should have discovered, the injury, whichever occurs first. In no event shall the time for 
commencement of legal action exceed three years unless tolled for any of the following: (1) upon 
proof of fraud, (2) intentional concealment, or (3) the presence of a foreign body, which has no 
therapeutic or diagnostic purpose or effect, in the person of the injured person. Actions by a minor 
shall be commenced within three years from the date of the alleged wrongful act except that actions 
by a minor under the full age of six years shall be commenced within three years or prior to his 
eighth birthday whichever provides a longer period. Such time limitation shall be tolled for minors 
for any period during which parent or guardian and defendant’s insurer or health care provider 
have committed fraud or collusion in the failure to bring an action on behalf of the injured minor 
for professional negligence. 

CCP § 340.5. 
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(a) No action based upon the health care provider’s professional negligence may be commenced 
unless the defendant has been given at least 90 days’ prior notice of the intention to commence the 
action. 
… 
(d) If the notice is served within 90 days of the expiration of the applicable statute of limitations, 
the time for the commencement of the action shall be extended 90 days from the service of the 
notice. 

CCP § 364. 
 
 The applicable statute of limitations in this matter is the one year statute of limitations that begins to run 
upon discovery.  Plaintiff agrees with this as it is stated in the Opposition that the one year statute of limitations 
applies.  Opposition, p. 4, lns. 8-14. The one year can be extended by 90 days per CCP § 364 from the service of 
the notice. The latest firm date listed in the FAC is July 20, 2021, which is the date Mr. Morey passed away. 
Plaintiff alleges in ¶ 41 that “In or about August 2021, DENISE was still trying to cope with the intense grief 
while trying to find answers of why she is experiencing this major loss in her life.”  Plaintiff alleges in ¶ 44 that 
she requested medical records on or about August of 2021.  Plaintiff alleges in ¶ 44 that she sent her CCP § 364 
notice on or about July 30, 2022, no actual service date upon the various defendants is alleged.  While this is 
within one year of plaintiff’s alleged discovery, it is 94 days before the filing of the Complaint.  Plaintiff alleges 
in ¶ 45 that she “suspected medical malpractice in August of 2021”.   Assuming that Plaintiff’s suspicions 
triggered the statute of limitations on August 1, 2021, a November 1, 2022 filing date is still untimely as it is more 
than 90 days after August 1, 2022.  Thus, under the vague and unspecific dates of discovery and the service of 
the CCP § 364 notice plead by Plaintiff, both the First and Second Causes of Action are time barred.  
 The Court again notes that while there is an objective component to the statute of limitations issue, the 
Court also notes that “the basic rule on demurrer is: The court, trial and appellate, accepts all facts alleged in the 
complaint as true, and draws all reasonable inferences from those facts in favor of the plaintiff.”  Kruss v. Booth 
(2010) 185 Cal. App. 4th 699, 713.  The facts plead in the FAC do not establish that under the reasonable person 
standard, the statute of limitations was necessarily triggered by the death of the decedent.  A demurrer is not 
concerned with the likelihood the plaintiff will prevail, nor even whether the plaintiff has evidence to support his 
or her allegations. Brown v. Los Angeles Unified School District (2021) 60 Cal. App. 5th 1092, 1103.  
 Plaintiff argues in the Opposition that the statute of limitations was extended due to intentional 
concealment of medical records.  While there is a tolling provision in CCP § 340.5 based on intentional 
concealment, the tolling provision applies to the three year statute of limitations, not the one year statute of 
limitations at issue here.  A similar issue was addressed in Kleefeld v. Superior Court (1994) 25 Cal. App. 4th 
1680, in which a husband expressed concerns to a medical board five days after his wife’s death, then did not file 
suit until after the medical board’s decision, which was more than one year, but less than three years, from the 
date of expressing concern to the medical board.   
 

“Under the discovery rule, the statute of limitations begins to run when the plaintiff suspects or 
should suspect that [his] injury was caused by wrongdoing, that someone has done something 
wrong to [him].... [T]he limitations period begins once the plaintiff ' ” 'has notice or information 
of circumstances to put a reasonable person on inquiry ....' “ ' [Citations.] A plaintiff need not be 
aware of the specific 'facts' necessary to establish the claim; that is a process contemplated by 
pretrial discovery. Once the plaintiff has a suspicion of wrongdoing, and therefore an incentive to 
sue, [he] must decide whether to file suit or sit on [his] rights. So long as a suspicion exists, it is 
clear that the plaintiff must go find the facts; [he] cannot wait for the facts to find [him].” (Jolly v. 
Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1110-1111 [245 Cal.Rptr. 658, 751 P.2d 923], fn. omitted, 
italics in original. 
 
Plaintiff argues that he did not sit on his rights but was diligent in pursuing his suspicions regarding 
a connection between his wife's death and defendant's treatment and acted reasonably in contacting 
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the Board. However, a plaintiff's diligence after he has become suspicious of wrongdoing is not 
relevant to the running of the statute of limitations. Diligence is only relevant to determine when 
he should have suspected wrongdoing. Once a plaintiff actually has the requisite suspicion, the 
statute of limitations commences to run. It is not tolled by efforts to learn more about the matter 
short of filing suit. “[R]egardless of extenuating circumstances, the patient must bring his suit 
within one year after he discovers, or should have discovered, his 'injury.' [Citation.]” (Gutierrez 
v. Mofid (1985) 39 Cal.3d 892, 896 [218 Cal.Rptr. 313, 705 P.2d 886].) 
… 
There is no tolling provision in the one-year limitation, not even for fraud or concealment, much 
less for the pursuit of evidence of negligence. (Sanchez v. South Hoover Hospital (1976) 18 Cal.3d 
93, 101 [132 Cal.Rptr. 657, 553 P.2d 1129].) 

Kleefeld v. Superior Court (1994) 25 Cal. App. 4th 1680, 1683-1685. 
 
 Assuming that Plaintiff could properly allege intentional concealment, it would not apply as Plaintiff has 
already alleged that both the injury and notice occurred by August of 2021, which is before Plaintiff’s alleged 
intentional concealment of medical records.   
 The demurrer to the First and Second Causes of Action based on the actions being time barred is 
SUSTAINED.   
 
Uncertainty. Defendant demurs the First and Second Causes of Action pursuant to CCP § 430.10(f) on the ground 
that the FAC is uncertain on its face because it is not clear which legal entities have been named.  The FAC names 
“Dignity Health Foundation c/o Mercy Medical Center Redding, a California Corporation.”  Defendant Dignity 
Health dba Mercy Medical Center Redding has presented two Statements of Information filed with the California 
Secretary of State that evidence two separate entities – Dignity Health and Dignity Health Medical Foundation.  
Thus, “Dignity Health Foundation” is uncertain. Despite efforts to meet and confer to correct this issue, Plaintiff 
has not provided Defendant Dignity Health with a response as to which entity Plaintiff is suing.  The demurrer 
based on uncertainty is SUSTAINED. 
 
Leave to Amend. On a demurrer “leave to amend should be granted if there is any reasonable possibility that the 
plaintiff can state a good cause of action.”  Virginia G. v. ABC Unified School District (1993) 15 Cal. App. 4th 
1848.  In the Court’s February 6, 2023 ruling, the Court noted that “should Plaintiff choose to file a First Amended 
Complaint, more specificity will be needed to address how the statute of limitations began to run.” Despite this, 
Plaintiff still alleged the entire month of August 2021 in the FAC relative to discovery of the alleged malpractice 
and alleged that the CCP § 364 notice was “sent” “on or about July 30, 2022”.  Further, plaintiff failed to allege 
when each specific defendant was served with the CCP § 364 notice. This is not specific enough as August 1, 
2021 is beyond the statute of limitations established by Plaintiff’s subjective notice.  Leave to amend will be 
granted one final time.  Plaintiff should consider herself to be on notice that no further leave to amend will be 
granted. 
   

In summary, the demurrer to the First and Second Causes of Action is SUSTAINED with leave to amend.  
Plaintiff shall have 20 days from service of the notice of entry of order to file a Second Amended Complaint.  No 
proposed Order was lodged as required by Local Rule of Court 5.17(D). Defendant is to prepare the Order. 
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ROBERTS VS. BAY BOWL, INC, ET AL. 
Case Number:   22CV-0199824 
Tentative Ruling on Motion for Summary Adjudication:  This is an unopposed Motion for Summary 
Adjudication brought by Bay Bowl, Inc. dba Shasta Lanes Bowling (“Shasta Lanes”) The Declaration of Heinz 
Fisher indicates a USB drive containing digital video and audio recordings was be lodged with the Court as 
Exhibit C.  (Decl. Heinz ¶ 5.)  The Court is not in receipt of Exhibit C and cannot locate any record indicating it 
has been lodged.  Therefore, the hearing on this motion is continued to Tuesday, May 30, 2023 at 8:30 a.m. in 
Dept. 8.  Defense counsel is to submit Exhibit C by close of business on May 19, 2023 with a declaration 
confirming that Exhibit C was served on plaintiff’s counsel with the original service of the Motion.  Defendant is 
also ordered to give notice of the continued hearing date to plaintiff.  
 
****************************************************************************************** 

9:00 a.m. – Review Hearings 
****************************************************************************************** 
CARROLL VS. ROUND TABLE DEVELOPMENT COMPANY, ET AL. 
Case Number:   22CV-0200026 
This matter is on calendar for review regarding status of judgment/dismissal, the matter having settled at the 
Mandatory Settlement Conference on March 27, 2023.  A Request for Dismissal was filed on April 19, 2023 as 
to Defendant Circle Pizza, LLC only.  There is no judgment or dismissal on file for Defendant Round Table 
Development Company. The matter is continued to Monday, July 3, 2023 at 9:00 a.m. in Department 8 for 
review regarding judgment/dismissal.  No appearance is necessary on today’s calendar. 
  
COLEMAN VS. SANCHEZ, ET AL. 
Case Number:   CVCV21-0197682 
This matter is on calendar for resetting of the Court Trial that has a 1 day time estimate, the previous trial date 
being vacated due to congested calendars.  A Plan III designation would require that the Court Trial be calendared 
before July 5, 2023.  The parties are ordered to meet and confer prior to the hearing regarding proposed dates for 
trial.  An appearance is necessary on today’s calendar. 
 
DELEVATI VS. VIPNAILS, ET AL. 
Case Number:   CVPO22-0198992 
This matter was on calendar for review regarding status.  Today’s review hearing was continued at this morning’s 
8:30 a.m. Law and Motion calendar.  The Court confirms the future review hearing date of July 31, 2023.  No 
appearance is necessary on today’s calendar. 
 
ERLEI VS. FCA US LLC 
Case Number:   CVCV20-0196250 
This matter is on calendar for review regarding status.  Today’s review hearing was continued at this morning’s 
8:30 a.m. Law and Motion calendar.  The Court confirms the future review hearing date of July 31, 2023.  No 
appearance is necessary on today’s calendar. 
 
JONES, ET AL VS. VERCAMMEN 
Case Number:   CVCV20-0196018 
This matter is on calendar for a trial setting conference.  The matter is at issue.  The Court finds this matter to be 
exempt from Plan Designation.  A jury has been waived by both parties and the parties previously provided a 1-
2 day estimate.  The parties are ordered to meet and confer prior to the hearing regarding proposed dates for a 
court trial.  An appearance is necessary on today’s calendar. 
 
 
 



13 
 

KEELER VS. CASTAGNA 
Case Number:   CVCV21-0198788 
This matter is on calendar for resetting of the Court Trial that has a 1-2 day time estimate, the previous trial date 
being vacated due to congested calendars.  The Court designates this matter as a Plan III case and intends on 
setting the matter for trial no later than December 12, 2023.  The parties are ordered to meet and confer prior to 
the hearing regarding proposed dates for trial.  An appearance is necessary on today’s calendar. 
  
LOMELI, ET AL. VS. DELIGHT FOODS, ET AL. 
Case Number:   CVCV18-0191244 
This matter is on calendar for review regarding status of settlement.  No status report was filed. The Court notes 
that on October 24, 2022, the parties informed the Court that the parties had reached a settlement.  Since then, the 
matter has been on the review calendar twice for status of settlement.  If this matter has settled, a Motion for 
Preliminary Approval needs to be filed.  If the matter has not settled, the Court expects the parties to be ready to 
set a trial date.  An appearance is necessary on today’s calendar. 
  
NORDEN VS. STANDARD IMPROVEMENT, ET AL 
Case Number:   CVCV21-0198676 
This matter is on calendar for review regarding status of judgment/dismissal, the matter having settled at the 
Mandatory Settlement Conference on March 20, 2023.  A Status Report was filed requesting thirty days to file a 
Request for Dismissal. The matter is continued to Tuesday, June 20, 2023 at 9:00 a.m. in Department 8 for 
review regarding judgment/dismissal.  No appearance is necessary on today’s calendar. 
  
STEVENSON, ET AL. VS. RACKI-PARKS, ET AL. 
Case Number:   CVCV18-0190503 
This matter is on calendar for review regarding status of dismissal.  This matter has been on calendar several 
times since the Notice of Settlement was filed on August 30, 2021.  On October 14, 2022, Stewart Altemus was 
associated in for the purpose of the minor’s compromise. Mr. Altemus appeared on February 6, 2023 and again 
on March 27, 2023 and requested continuances.  No minor’s compromise has been filed. The Court is concerned 
that this matter settled in August of 2021 and the minor has not been receiving interest on this settlement.  An 
appearance by all counsel is necessary on today’s calendar. 
 
SUMNER VS. SIMPSON UNIVERSITY, ET AL. 
Case Number:   CVCV12-0175786 
This matter is on calendar for further setting following the first phase of a bifurcated court trial.  A Statement of 
Decision was issued on April 5, 2023 and outstanding issues have yet to be resolved. The matter is continued to 
Monday, May 22, 2023 at 9:00 a.m. in Department 4  for status of  Statement of Decision and further trial 
setting.  Phone appearances are approved for the hearing on May 22, 2023.  No appearance is necessary on 
today’s calendar.  
 
THE PEOPLE OF THE STATE OF CALIFORNIA VS. $8,000.00 US CURRENCY 
Case Number:   22CV-0200622 
This asset forfeiture matter is on calendar for review regarding status. A Claim Opposing Forfeiture was filed by 
Michael Quaas and Lindsday Quaas on September 19, 2022.  At the review hearing on November 7, 2022, the 
District Attorney confirmed receipt of the Claim. A Petition for Forfeiture in Rem was filed on November 22, 
2022.  Proofs of Service for the Petition were filed on December 1, 2022.  Per a stipulation by the parties, the 
matter has been stayed pending criminal proceedings.  An appearance is necessary on today’s calendar to 
provide the Court with status of the criminal proceedings. 
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VALDOVINOS VS. SIERRA PACIFIC INDUSTRIES 
Case Number:   22CV-0199595 
This matter is on calendar for review regarding status of arbitration.  Plaintiff filed a Status Conference Statement 
informing the Court that arbitration is scheduled to take place on June 26, 2023. The matter is continued to 
Monday, September 25, 2023 at 9:00 a.m. in Department 8 for status of arbitration.  No appearance is 
necessary on today’s calendar. 
 
 


